
 

 

 

 

 

 

Introduction 

This note provides a summary of the Pension Schemes Act 2021 (the “Act”).   

Although the Act received royal assent on 11 February 2021, many 

of the areas considered in this note are subject to consultation and 

will require secondary legislation to be passed before the various 

provisions take effect. Further guidance is also anticipated in a 

number of areas (e.g. climate change risk reporting and pensions 

dashboards). It will therefore be important to keep these 

developments under review. 

What does the act contain? 

The key areas the Act covers are: 

 New and enhanced Pensions Regulator (“Regulator”) powers (including an expanded information gathering 

regime) and sanctions; 

 Defined benefit (“DB”) scheme funding; 

 Pension dashboards; 

 Collective defined contribution; 

 Transfers and pension scams; and 

 Climate change risk. 

The latter part of this note focuses in detail on the Regulator’s new and enhanced powers and sanctions. An overview 

of the other areas is set out below.  

DB scheme funding 

The Act introduces new obligations on trustees relating to funding and investment strategy (although these obligations 

are not yet in force). Consultation on draft regulations is expected later this year. DB trustees will be required to prepare 

a strategy to ensure that pensions and other benefits under the scheme can be provided over the long term. The trustees 

will be required to prepare a written statement of the scheme’s funding and investment strategy which will need to be 

agreed with the employer.  

The Regulator is also developing a new approach to DB funding and there are ongoing consultations relating to a new 

funding code.  
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Pension dashboards 

The Act sets out the legal framework for pensions dashboards. Regulations and guidance will specify how a pensions 

dashboard service is to be established, operated and maintained but the aim is to allow individuals to see information 

relating to all of their pension arrangements on a single online platform. Consultation on draft regulations is expected 

later this year and the first dashboards are expected to be available with staged on boarding from 2023. Trustees will 

need to comply with requirements to provide pension-related information to qualifying pension dashboard services in 

due course. Although this primarily affects trustees, we anticipate that sponsoring employers may be required to assist 

with collating the pensions data that will need to be provided to the qualifying pension dashboard.  

Collective defined contribution 

The Act introduces the framework for collective defined contribution (“CDC”) schemes. CDC is being introduced for 

Royal Mail, and is a different type of pension arrangement with no guaranteed benefits but pooling of risk between 

members. Whilst this is an interesting development, it remains to be seen whether other employers and industries will 

pursue this option. 

Transfers and pension scams 

Transfers and pension scams are a “hot topic” politically but primarily affect trustees. The Act allows regulations to be 

made which will give trustees more discretion when dealing with transfer requests. New limitations on members’ rights 

to take transfers will be introduced, although we are currently awaiting regulations setting out the relevant details. 

Climate change risk 

Environmental social governance (“ESG”) has been growing in importance in the pensions industry (as elsewhere) with 

various compliance requirements having been introduced in recent years. The next stage of this development for 

pension schemes under the new Act is to bring in specific climate change risk management and reporting requirements. 

Pension scheme trustees will need to put in place effective governance, strategy, risk management and accompanying 

metrics in relation to climate risks and opportunities. The Department for Work and Pensions has recently published 

draft regulations and statutory guidance for consultation. These requirements are to be phased in over the next few 

years on an asset-based threshold: 

 from October 2021 – schemes with over £5bn in relevant assets. 

 from October 2022 – schemes with over £1bn in relevant assets. 

Why are the new enhanced regulator powers and sanctions important? 

In part, the Act is a reaction to some of the criticisms of the Regulator in past cases, in particular in the context of the 

collapses of both BHS and Carillion, which involved large pension liabilities that ultimately passed to the Pension 

Protection Fund. The Regulator’s response was that it would be both quicker and tougher, but it was noted that some 

of its powers were not easy to deploy. All of this context has given rise to the new and additional powers for the Regulator 

introduced by the Act. 

The Regulator’s powers will apply to almost all DB schemes in the private sector. Certain elements of the Act apply to 

DB and defined contribution (“DC”) schemes equally – for example sanctions in relation to providing false or misleading 

information. 

It is important to be aware of these powers and to ensure that your pension scheme is managed in accordance with the 

law and guidance. At the moment, many of the provisions are awaiting further regulations before the powers come into 

force but it is important to be aware of the upcoming changes, and to start thinking about how your processes may need 

to be updated. 



 

 

 

Overview of new and enhanced Regulator powers and sanctions: 

Current Regulatory Regime 

The Regulator’s current powers derive from the regime under the Pensions Act 2004 which came into force in April 

2005. Key powers under the current regulatory regime are: 

 The Regulator has the power to request information and documentation, and can inspect premises. 

 Contribution Notices: these can be issued by the Regulator if a person was a party to an act or a deliberate 

failure to act, and that the main purpose (or one of the main purposes) of such was either: 

− (from April 2004) to prevent the recovery in whole or in part of the employer debt which would be payable 

to the pension scheme trustees under s 75 of the 2004 Act; or 

− (from April 2008) has detrimentally affected in a material way the likelihood of accrued benefits being 

paid; and 

− the Regulator considers it reasonable to exercise its powers 

 Financial Support Directions: these can be issued by the Regulator where an employer is either: 

− a “service company”; or 

− is “insufficiently resourced”; and 

− the Regulator considers it reasonable to exercise its powers. 

In summary, these powers, when introduced in 2004, were significant and in particular allowed the Regulator to target 

employers in cases of “moral hazard” but in particular to pierce the “corporate veil”. 



 

 

New Powers – Information Gathering and Notifiable Events 

The Regulator already had significant powers to gather information but these have been extended by the Act to include: 

 the power to summon relevant persons for interview; 

 additional grounds for ordering an inspection of premises;  

 tougher sanctions for non-compliance with information gathering powers; and 

 the extension of the notifiable events regime (i.e. events that are required to be notified to the Regulator).  

The most relevant for normal business activity is likely to be the extension of the notifiable events regime. Full details 

are awaited, but these are expected to include: 

 the sale of a material proportion of the business or assets of a scheme employer which has funding responsibility 

for a least 20% of the scheme’s liabilities; and 

 the granting of security on a debt to give it priority over debt owed to a DB pension plan. 

An accompanying statement will need to be provided to the Regulator and the information must also be given to the 

trustees/scheme managers. Another new requirement is to update the Regulator on material changes to a notifiable 

event or to notify the Regulator if the notifiable event will not/does not take place. 

Though the exact content of the notifiable events regulations is not yet known, sponsoring employers should consider 

how pension scheme considerations are currently factored into business/transaction planning (e.g. restructuring, re-

financing, payment of dividends). Time will need to be built into transaction planning for these notifications and the 

discussions they will entail. Processes may also need to be developed or updated to allow for the information flow that 

will be required, including dealing with considerations of confidentiality. There may be some challenges, for example, 

where there are fast-moving transactions where key points may not be finalised until late stages of the transaction. 

Where there is existing good communication with trustees and protocols for sharing relevant information, these will 

provide a good base.  

New Powers – Contribution Notices 

There was concern that despite the Regulator’s very strong powers, it has been too difficult for the Regulator to intervene 

effectively. To assist, the Act introduces two additional new grounds for contribution notices. These can be issued 

against a scheme employer, or anyone connected or associated with one, on the following bases: 

 Employer insolvency test: this is the scenario where, because of an act or failure to act at the relevant time, 

there is a material reduction to the debt recoverable from a scheme employer on hypothetical insolvency at the 

time. A series of events or course of conduct can be used for this test. 

 Employer resource test: if the act or failure to act materially reduced the value of the employer’s resources 

relative to its estimated employer debt to the scheme if the scheme were wound up. Again, a course of conduct 

or series of events can be used for this test. 

As with the existing grounds for contribution notices, the Regulator must conclude it is reasonable to issue the 

contribution notice. There are statutory factors for the Regulator to take into account in deciding reasonableness. 

Additional grounds have also been added to the list: namely, failure to comply with the new notifiable events and the 

effect of the act or failure to act on the value of the assets or liabilities of the scheme.



 

 

For both new grounds for issuing contribution notices, there is a statutory defence if it is shown that, in advance: 

 the effect on the pension scheme was considered; 

 any potential impact on the scheme was adequately mitigated; and 

 overall it was reasonable for the person to conclude that the relevant test would not be met. 

Because of this statutory defence, evidence of the relevant considerations being undertaken in advance should be kept. 

As a result of these new grounds for issuing contribution notices and the other new powers and duties introduced by 

the Act, we expect to see more engagement between companies and trustees, and with the Regulator. There is a safe 

harbour option called ‘clearance’ that we anticipate may be used more than in recent years. 

Sanctions – Criminal Offences 

New offences set out in the Act include: 

 failure to comply with contribution notices; 

 avoiding an employer debt; and 

 conduct risking accrued scheme benefits. 

The latter two offences are potentially very broad. There are a wide range of actions that could meet the threshold test 

for these offences, and also any person can be liable, so it could extend to lenders, investors, advisers, and even 

trustees. It should be noted that any offence committed by a company can also be an offence of a director or other 

officer of the company. 

The counter-balances to the breadth of these offences are ‘assurances’ that these offences are not intended to catch 

ordinary commerce as there must have been intent and no reasonable excuse. However, the criticisms of this are that 

there is a great deal of subjectivity and ambiguity and there is no ‘safe harbour’ like the clearance regime for contribution 

notices. 

Overview of new civil financial penalties: 
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The Regulator has a choice whether to impose criminal sanctions (with up to 7-year jail sentences and unlimited fines) 

or civil sanctions (financial penalties of up to £1m). We anticipate that the latter would probably have a lower burden of 

proof. 

Audit Trail 

In the context of material changes to a business (whether re-financing, restructuring, dividends), it is important to consider 

the following questions: 

 “Could this have any impact on the pension scheme connected to this business?”; and 

 “What information or advice (internal or external) do I need to satisfy myself that I have come to the right 

conclusion?” 

Evidence of the thought process at the time will be important, especially if they are consistent with statutory defences. 

Full engagement, and transparency with trustees, will tend to ensure that trustee concerns can be satisfied, and this is 

likely to produce an audit trail of agreed mitigation. Additionally, conflicts of interest will be important to manage. 

Compliance with the new notifiable events regime will be part of this when it is in force, however we would encourage 

sponsoring employers to think about what information sharing processes and decisions should be made in advance. 

Where there will be significant corporate activity before the powers come into force, companies should also consider 

whether actions now may go towards proving intent or form part of a relevant chain of decisions later on.  

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
  

Next Steps 

These new powers and offences are expected to come into force in autumn 2021. The Regulator is currently 

consulting on its prosecution policy and the Government is currently consulting on the new contribution notice 

powers. There have been statements ahead of the Act coming into force that these will not be retrospective. 

However: 

 the draft prosecution policy says that earlier evidence may be used for evidence of intent; and 

 there is nothing in the Act which would limit retrospectivity for the new contribution notice powers. We may 

see this point addressed in regulations, or it may be a matter of policy (which would be less satisfactory). 

There will be further consultations and regulations to come, albeit that some of the timings are fairly non-specific: 

for example, the new notifiable events and accompanying statements are scheduled for “later this year”. 

At the moment, the sensible next steps for businesses are: 

 Getting processes in place now may help smooth future corporate transactions and make them more 

efficient. 

 Document decision-making and the steps taken. This has long been good practice, and its importance is 

only increasing. 

 Train relevant people within the business on the new risks, and on what processes are being put in place 

to manage them.  

 Take advice where appropriate, particularly during this transition phase and as the new regime settles. 

 When relevant insurance is reviewed (including for directors and officers, and any trustee liability 

insurance), check what it covers and whether there are new exclusions as a result of the Act. 


